IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
WESTERN DI VI SI ON
SOUTHERN COUNCI L OF | NDUSTRI AL WORKERS,
Plaintiff
NO. 3:96CV139-B-B
V.

MEMPH S HARDWOOD FLOORI NG COVPANY,
Def endant

ORDER
I n accordance with the nmenorandum opinion this day issued,
it 1s ORDERED:
That the plaintiff’s cross-notion for
summary judgnent is DEN ED; and
That the defendant’s notion for summary
j udgnment is GRANTED
TH'S, the day of April, 1997.

NEAL B. BI GEGERS, JR
UNI TED STATES DI STRI CT JUDGE



IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
WESTERN DI VI SI ON

SOUTHERN COUNCI L OF | NDUSTRI AL WORKERS,
Plaintiff
NO. 3:96CV139-B-B
V.

MEMPH S HARDWOOD FLOORI NG COVPANY,
Def endant

MVEMORANDUM OPI NI ON

Thi s cause cones before the court on cross-notions for
summary judgnent. The sole issue before the court is whether the
parties to this action have agreed, through the | anguage of their
col | ective bargaining agreenent, to submt a particular dispute
to arbitration. The court has duly considered the parties’
menor anda and exhibits and is ready to rule.

FACTS

Plaintiff Southern Council of Industrial Wrkers (“Union”)
IS an uni ncorporated associ ation and | abor organi zati on
representing enpl oyees of Defendant Menphi s Hardwood Fl oori ng
Conmpany (“Conpany”). The Union and the Conpany are parties to a
col | ective bargaining agreenent (“agreenent”) covering the unit
of production, yard, and nai ntenance enpl oyees as well as truck
drivers at the Grenada, Mssissippi facility of the Conpany. The
agreenent becane effective on Decenber 31, 1993 and remains in
effect until Decenber 31, 1997.

The specific | anguage of the agreenent provides the crux of
the dispute in the present case. Article VII of the agreenent,
titled “Seniority,” states:

Section 1. The Conpany agrees that in cases of
pronotion and increase or decrease of forces of work,



ability, efficiency and seniority shall control. |If
ability and efficiency are approxi mately equal,
seniority shall be the controlling factor. Seniority
shal | be departnental seniority in the foll ow ng
departnments: (1) flooring mll; (2) saw m Il and power
plant; (3) yard and kil n.

Section 4. \Wen a vacancy cones open in a departnent
caused by an enpl oyee quitting or becom ng di scharged
or a new job is created, those enpl oyees hol di ng
seniority in the plant working on | ower paid jobs may
apply for the job under the foll ow ng conditions:

(a) Such job vacancies that cone open will be
posted on the bulletin board for three (3) working
days. Flooring plant enployees shall have the right to
bid laterally or upgrade on another shift in the
flooring plant. :

(b) The enpl oyee who bids for such job who has the
skill, training, experience and ability to performthe
job will be given an opportunity to performthe job.

If two (2) or nore enployees bid for the job with
relatively equal qualifications, the person with the

| ongest seniority will be given an opportunity to
performthe job. Notw thstanding anything else to the
contrary, the determ nation by the Conpany of the

enpl oyee’ s qualifications for the job or his
performance of such job shall not be subject to
arbitration as provided for in Article I X of the

Agr eenent .

Article VI1 of the agreenent, titled “Gievance Procedure,”
states in relevant part:

Section 1. A grievance wthin the nmeaning of this
provi sion shall include all disputes involving or
arising out of the interpretation, application or
all eged violation of the ternms of this Agreenent.

Section 3. . . . If the parties are unable to resolve
the matter in dispute through discussions, the aggrieved party
may refer the dispute to arbitration for resolution in accordance
with arbitration procedure hereinafter provided, follow ng notice
by the aggrieved party to the other of its desire to submt the
matter to arbitration



Finally, Article I X of the agreenent, titled “Arbitration,”
states in relevant part:

Section 1. |If the grievance or matter in dispute is

not settled under the grievance procedure as set forth

above, the aggrieved party (Union or Enployer) may

refer the matter to arbitration by serving witten

notice on the other party of a desire to arbitrate the

di spute within five (5) days fromthe date the matter

was handled in the final step of the grievance

pr ocedure.

I n Septenber of 1995, the position of Lift Truck Driver
becane vacant. On Cctober 9, 1995, the Conpany posted the
required notice, stating that the position was vacant and
inviting enployees to submt their names to be considered for the
position. Seventeen enpl oyees or “bidders,” including one Henry
Collins, submtted their nanmes for consideration

According to affidavits filed by the Conpany, the Conpany
then engaged in an evaluation of the qualifications of the
bi dders. The Conpany’s plant nanager, Lawence E. Melton,
evaluated the qualifications and abilities of nbst of the bidders
based on his personal observations of the bidders over the course
of their enploynent. For those bidders which Melton had not
personal | y observed, he conferred with the night shift foreman,
who had personally observed their qualifications and abilities,
for purposes of his evaluation. Mlton also evaluated the
absenteei smrecords of all enployees who bid for the job.

At the end of this evaluation process, Henry Collins was
of fered the vacant position of Lift Truck Driver. According to
t he Conpany, Melton determned that Collins was the “nost”

qualified applicant for the job based on Collins’ successful
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performance of the job on a prior tenporary basis, his successful
performance of the sanme job at a prior enployer who had been
contacted, and Collins’ above-average absent eei smrecord.
However, the Conpany and the Union agree that Collins was not the
nost seni or enployee to bid for the job and that he worked in a
di fferent departnment than the departnent of the vacancy.

The Uni on responded by filing a grievance on or about
Cct ober 23, 1995, alleging that the selection of Collins to fil
t he vacancy was in violation of Article VII of the agreenent.
The Uni on contended that other enployees who bid for the job were
al so qualified to hold the position and had nore seniority than
Col l'i ns.

The grievance process failed to resolve the parties’
di sagreenent. For this reason, the Union notified the Conpany of
its intention to arbitrate the grievance. The Conpany refused to
arbitrate the grievance, taking the position that the Conpany’s
determ nation of qualifications was not subject to arbitration.
Thereafter, the Union filed the present action, asking this court
to conpel the Conmpany to enter into arbitration. The cause is
presently before the court on the parties’ cross-notions for
summary judgnent.

LAW

On a notion for summary judgnent, the novant has the initial

burden of show ng the absence of a genuine issue of materi al

fact. Celotex Corp. v. Catrett, 477 U S. 317, 325 (1986) (noting

that “the burden on the noving party may be di scharged by



‘showing’ . . . that there is an absence of evidence to support
the non-noving party’s case”). Under Rule 56(e) of the Federal
Rul es of Civil Procedure, the burden shifts to the non-novant to
“go beyond the pleadings and by . . . affidavits, or by the
‘depositions, answers to interrogatories, and adm ssions on
file,” designate ‘specific facts showing that there is a genuine

issue for trial.’” Celotex Corp., 477 U. S. at 324. That burden

is not discharged by “nere allegations or denials.” Fed. R Gv.
P. 56(e). Al legitinmate factual inferences nust be nmade in

favor of the non-nmovant. Anderson v. Liberty Lobby, Inc., 477

U S 242, 255 (1986). Rule 56(e) mandates the entry of summary
j udgnent “against a party who fails to nake a showi ng sufficient
to establish the existence of an el enent essential to that
party’s case, and on which that party will bear the burden of

proof at trial.” Celotex Corp., 477 U.S. at 322. Before finding

that no genuine issue for trial exists, the court nust first be
satisfied that no reasonable trier of fact could find for the

non- novant . Mat sushita Elec. Indus. v. Zenith Radio Corp., 475

U S. 574, 587 (1986).
The Supreme Court has recognized the inportant role that
arbitration plays in resolving | abor disputes. United

Steelworkers v. American Mg. Co., 363 U S. 564, 566 (1960).

Where a coll ective bargai ni ng agreenent contains an arbitration
clause, there is a presunption in favor of arbitration and “[a]n
order to arbitrate the particular grievance should not be denied

unless it may be said with positive assurance that the



arbitration clause is not susceptible of an interpretation that
covers the asserted dispute. Doubts should be resolved in favor

of coverage.” United Steelworkers v. Warrior & Gulf Navigation

Co., 363 U S 574, 582-83 (1960); see also G|, Chemcal & Atom c

Wrkers Int’l Union v. Phillips 66 Co., 976 F.2d 277, 278 (5th

Cr. 1992) (noting proper adherence of |ower court to
presunption). However, arbitration is solely a matter of
contract and, notably, “a party cannot be required to submt to
arbitration any di spute which he has not agreed so to submt.”

VWarrior & Gulf, 363 U S. at 582; see also Marshall Durbin,

Tupelo, Inc. v. United Food Wirkers Union, 660 F. Supp. 234, 236

(N.D. Mss. 1987) (followng Warrior & Gulf). The decision as to

whet her the parties agreed to submt a particular issue to
arbitration is a matter for judicial determnation. Warrior &

@l f, 363 U. S. at 582-83; Marshall Durbin, 660 F. Supp. at 236.

In making this determnation, the court nust Iimt itself to the
guestion of substantive arbitrability and should resist “weighing
the nerits of the [underlying] grievance,” even if the grievance
appears to be without a basis in the | anguage of the contract.

Anerican Mg. Co., 363 U. S. at 568; Marshall Durbin, 660 F. Supp.

at 236.

In the present case, neither party contends that there was
any error in the grievance and arbitration procedures followed by
the parties. Rather, the dispute focuses on the specific
| anguage of the contract and whether that |anguage serves to

exclude the determ nation of qualifications fromthe arbitration



cl ause.

The arbitration clause itself, found in Article I X of the
agreenent, is worded in broad | anguage, stating that arbitration
may be enpl oyed to resolve any “grievance or nmatter in dispute”
whi ch was not “settled under the grievance procedure.” However,
Article VI1, Section 4(b) of the agreenent provides that
“[n] otw t hstandi ng anything else to the contrary, the
determ nation by the Conpany of the enployee’'s qualifications for
the job or his performance of such job shall not be subject to
arbitration as provided for in Article I X of the Agreenent.” The
Conmpany asserts that this | anguage applies to the present
di spute, excluding any grievance relating to the hiring of
Collins fromthe arbitration clause. Wile the plain | anguage of
the agreenent facially supports this assertion, the Union has
proffered a conplex argunment as to why the Conpany’s assertion
should fail.

Initially, the Union asserts that Article VII, Section 4(b)
of the agreenent, governing seniority, required the Conpany to
hire the nost senior enployee bidding for the vacancy anong those
bi dders who were “relatively equal” in qualifications. The
Conpany does not contest this point. Rather, the Conpany points
out that it determned that Collins was the “nobst” qualifwas not
the controlling factor.

Wil e the Union’s argunment cones dangerously close to asking
this court to pass judgnent on the nerits of the underlying

di spute, an analysis of the Union's position is useful. A



readi ng of the relevant provisions reveals that the right to
determ ne the qualifications of the bidders was del egated to the
Conpany by the clear |anguage of Article VII, Section 4(b). In
ot her words, it was the Conpany which was allocated the task of
determ ni ng whether two or nore bidders had “relatively equal”
qualifications. The |anguage of the agreenent required the use
of seniority as the controlling factor only if the Conpany, in
making its determ nation of the bidder’s qualifications,

determ ned that two or nore bidders possessed “relatively equal”
qualifications.

The del egation to the Conpany of the right to determ ne the
bi dders’ qualifications is determnative in the present action.
Inits Cross-Mition for Sunmary Judgnent, the Union asserts that
the underlying grievance in this case is “whether the Conpany
awar ded the position to the nost senior qualified bidder, whether
t he Conpany considered relevant factors in evaluating
qualifications and ability, and whether the Conpany undertook any
such investigation at all.” The first two of these issues are
clearly determ nations which were del egated to the Conpany by the
| anguage of Article VII, Section 4(b) and hence excluded fromthe
arbitration clause. The Union counters by arguing that these
i ssues constitute “threshold” disputes which are arbitrable
despite the clear exclusion of Article VII, Section 4(b) of the
agreenent. However, courts have generally only been willing to
find a “threshold” issue where the | anguage of an agreenent

contai ns an anbi guous provision caused when the task of



determ ning the existence of a certain cause or event was not

del egated to one of the parties to the agreenment. For exanple,
the NNnth Crcuit exam ned a coll ective bargaini ng agreenent that
excluded fromarbitration any dispute related to an enpl oyee’s

di scharge for “violent strike conduct” in Wnery, Distillery &

Allied Wirkers Union, Local 186 v. E & J Gallo Wnery, Inc., 857

F.2d 1353 (9th Cir. 1988). The Ninth Grcuit held that since the
agreenent did not allocate to the union or the enployer the

determ nati on of whether the conduct was “violent,” the existence
of “violent” conduct was a “threshold” issue which was subject to
the general arbitration clause contained in the agreenent. E & J

Gllo Wnery, 857 F.2d at 1355-57; see also | BEW Local 4 v. KTVI-

TV, 985 F.2d 415 (8th G r. 1993) (requiring enployer to submt to
arbitration where agreenent excluded discharges for quality of
work but did not allocate to enployer “unfettered discretion” to
characterize discharge so as to avoid arbitration). Simlarly,
the Fifth Circuit held that where a coll ective bargaining
agreenent excluded fromarbitration a grievance related to an
enpl oyee’ s di scharge for “just cause,” but did not allocate the
determ nation of “just cause,” that issue was arbitrable at the

request of the union. Johnston-Tonbigbee Furniture Mg. Co. v.

Local Union No. 2462, 596 F.2d 126, 128-29 (5th Gr. 1979).

In the present case, the determ nation of the bidder’s
qualifications was clearly allocated to the Conpany by Article
VII, Section 4(b) of the agreenment. For this reason, the only

“threshol d” issue that the Union can possibly point to is whether
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a determnation of the bidder’s qualifications actually occurred.
The Conpany has, by affidavits attached to its Mtion for Sumrary
Judgnent, established that it did conduct a determ nation. The
Union has failed to designate specific facts which would create a
genuine issue for trial, claimng only that it was told by the

pl ant manager that the Union “did not run his plant.” Even if
this allegation is taken as true, the statenent has no bearing on
whet her the determ nation of qualification by the Conpany took

pl ace.

Sinply put, the assertion proffered by the Union in the
present case runs contrary to the specific | anguage of the
agreenent. Adherence to the Union’s position would require the
court to construe the agreenent in such a way as to render
nugatory Article VI, Section 4(b) of the agreenent. It is well
established that a court should not so construe a collective

bargai ni ng agreenent. See UAWV. Yard-Man, Inc., 716 F.2d 1476,

1480 (6th Gr. 1983) (“As in all contracts, the collective

bar gai ni ng agreenent’s terns nust be construed so as to render

none nugatory and avoid illusory promses.”). In the present

case, the clear, unanbiguous | anguage of the collective

bar gai ni ng agreenent allocates the determ nation of bidders’

qualifications to the Conpany and further excludes matters

relating to this determnation fromthe arbitration clause. It

is this factor which nmust control the court’s deci sion.
CONCLUSI ON

For the foregoing reasons, the court finds that the notion
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of Southern Council of Industrial Wrkers for sumary judgnent
shoul d be denied. The court further finds that Menphis Hardwood
Fl oori ng Conpany’s notion for summary judgnent shoul d be granted
inits entirety.

An order will issue accordingly.

TH'S, the day of April, 1997.

NEAL B. BI GEERS, JR
UNI TED STATES DI STRI CT JUDGE
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